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(5) There is a reasonable likelihood
that the entire action will not violate
section 7(a)(2) of the Act.

(1) Termination of consultation. (1) For-
mal consultation is terminated with
the issuance of the biological opinion.

(2) If during any stage of consulta-
tion a Federal agency determines that
its proposed action is not likely to
occur, the consultation may be termi-
nated by written notice to the Service.

(3) If during any stage of consulta-
tion a Federal agency determines, with
the concurrence of the Director, that
its proposed action is not likely to ad-
versely affect any listed species or crit-
ical habitat, the consultation is termi-
nated.

[61 FR 19957, June 3, 1986, as amended at 54
FR 40350, Sept. 29, 1989; 73 FR 76287, Dec 16,
2008; 74 FR 20423, May 4, 2009]

§402.15 Responsibilities of Federal
agency following issuance of a bio-
logical opinion.

(a) Following the issuance of a bio-
logical opinion, the Federal agency
shall determine whether and in what
manner to proceed with the action in
light of its section 7 obligations and
the Service’s biological opinion.

(b) If a jeopardy biological opinion is
issued, the Federal agency shall notify
the Service of its final decision on the
action.

(c) If the Federal agency determines
that it cannot comply with the require-
ments of section 7(a)(2) after consulta-
tion with the Service, it may apply for
an exemption. Procedures for exemp-
tion applications by Federal agencies
and others are found in 50 CFR part 451.

§402.16 Reinitiation of formal con-
sultation.

Reinitiation of formal consultation is
required and shall be requested by the
Federal agency or by the Service,
where discretionary Federal involve-
ment or control over the action has
been retained or is authorized by law
and:

(a) If the amount or extent of taking
specified in the incidental take state-
ment is exceeded;

(b) If new information reveals effects
of the action that may affect listed
species or critical habitat in a manner

§402.31

or to an extent not previously consid-
ered;

(c) If the identified action is subse-
quently modified in a manner that
causes an effect to the listed species or
critical habitat that was not consid-
ered in the biological opinion; or

(d) If a new species is listed or crit-
ical habitat designated that may be af-
fected by the identified action.

Subpart C—Counterpart Regula-
tions for Implementing the
National Fire Plan

SOURCE: 68 FR 68264, Dec. 8, 2003, unless
otherwise noted.

§402.30 Definitions.

The definitions in §402.02 are applica-
ble to this subpart. In addition, the fol-
lowing definitions are applicable only
to this subpart.

Action Agency refers to the Depart-
ment of Agriculture Forest Service
(F'S) or the Department of the Interior
Bureau of Indian Affairs (BIA), Bureau
of Land Management (BLM), Fish and
Wildlife Service (FWS), or National
Park Service (NPS).

Alternative  Consultation  Agreement
(ACA) is the agreement described in
§402.33 of this subpart.

Fire Plan Project is an action deter-
mined by the Action Agency to be
within the scope of the NFP as defined
in this section.

National Fire Plan (NFP) is the Sep-
tember 8, 2000, report to the President
from the Departments of the Interior
and Agriculture entitled ‘‘Managing
the Impact of Wildfire on Communities
and the Environment” outlining a new
approach to managing fires, together
with the accompanying budget re-
quests, strategies, plans, and direction,
or any amendments thereto.

Service Director refers to the FWS Di-
rector or the Assistant Administrator
for Fisheries for the National Oceanic
and Atmospheric Administration.

§402.31 Purpose.

The purpose of these counterpart reg-
ulations is to enhance the efficiency
and effectiveness of the consultation
process under section 7 of the ESA for
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